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Before:  T.G. NELSON, WARDLAW and TALLMAN, Circuit Judges.

Larry Billingsley appeals the 37-month sentence imposed following his

guilty plea conviction for conspiracy, in violation of 18 U.S.C. § 371, and identity
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theft, in violation of 18 U.S.C. § 1028(b)(1)(D).  We have jurisdiction pursuant to

28 U.S.C. § 1291.  We vacate the sentence and remand for further proceedings.

Billingsley and the government both contend that the five years of

supervised release to which Billingsley was sentenced impermissibly exceeds the

statutory maximum of three years for his convictions.  The parties are correct.  See

18 U.S.C. § 3583(b)(2); United States v. Guzman-Bruno, 27 F.3d 420, 423 (9th

Cir. 1994).  Accordingly, we vacate the sentence and remand for the district court

to set a term of supervised release within the statutorily-permitted range.  See id.

Because appellant was sentenced under the then-mandatory Sentencing

Guidelines, and we cannot reliably determine from the record whether the sentence

imposed would have been materially different had the district court known that the

Guidelines were advisory, we also remand the sentence to the district court to

proceed pursuant to United States v. Ameline, 409 F.3d 1073, 1084-85 (9th Cir.

2005) (en banc).  See United States v. Moreno-Hernandez, 419 F.3d 906, 915-16 

(9th Cir. 2005) (extending Ameline’s limited remand procedure to cases involving

non-constitutional Booker error).

VACATED and REMANDED.


